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REPLY BRIEF OF WILLIAM L. SASSAMAN, APPELLEE, 


STATEMENT. 


This action is in admiralty, as stated by counsel for 
the United States, to forfeit the gasoline launch 
“Calypso.” A decree was obtained in the District 
Court at San Francisco forfeiting the one-sixth in- 
terest of Morris Pettenger in the vessel and ordering 
the same sold “free of any encumbrance or lien” and 
further ordering ‘‘that the interest of William L. Sassa- 
man be not condemned.” It is against this portion of 
the decree freeing the five-sixths interest of Sassaman 
that the government appeals. In other words, the gov- 
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ernment adopts and executes the decree as to Pettenger 
and appeals as against Sassaman. 

The boat was seized in Monterey Bay while engaged 
in smuggling Chinese into the United States. The 
United States attorney in his opening statement says: 


“The boat was manned and controlled at the time 
of seizure by Morris Pettenger, a part owner in the 
boat, as well as a partner in its operation. 

The illegality of the acts of the boat are undisputed. 
Likewise it is uncontroverted that the said Pettenger 
actually was the master of the boat at the time of 
seizure. 

It is also undisputed that he was the enrolled master 
of the boat.” 


The above statement, perhaps unintentionally, as- 
sumes the main questions in dispute, viz.: That at 
the time of the seizure Pettenger was a partner in the 
operation of the boat, and was actually its master. 
Said matters are decidedly disputed by appellee. The 
real question is as to who was master of the Calypso 
at time of seizure within the meaning of the Chinese 
Exclusion Act. Under the evidence Pettenger was 
not and could not be master within the meaning of 
said act, unless Sassaman had knowledge of the smug- 
gling trip. 

Counsel for the United States correctly says that the 
issue raised by the claimant is that the acts of Pet- 
tenger were unauthorized and fraudulent as to Sassa- 
man and that Pettenger could not in law be master of 
the boat. This case, therefore, on the merits) has one 
clear-cut question as to facts and one main question 
as to law. 
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Over and above the merits, a serious question of 
jurisdiction is raised. The decree of October 3, 1914. 
ordered a sale of Pettenger’s one-sixth interest and 
released Sassaman’s five-sixths interest. No exception 
was taken to this decree and no order in the nature 
of a stay or supersedeas was made in time. On the 
contrary, at the government’s request the decree was 
executed. By this action an appeal was waived and 
custody of the rem was lost. 


ARGUMENT. 


As to the facts, Sassaman was either up to his neck 
in this smuggling trip, and should have been sent to 
prison, or he is entirely innocent. ‘There is no halfway 
ground in the matter. If Sassaman is innocent, as we 
contend and as the lower court has found, the main 
question of law is also simple. Can an owner’s boat 
be forfeited when it was stolen or taken out without 
his knowledge cr consent? This point of law the court 
has also found with us. We think both of these ques- 
tions are rightly settled in Sassaman’s favor. 

In examining what has been decided regarding the 
facts, the court will see that Pettenger testified in the 
government’s behalf that Sassaman knew of his smug- 
gling trip. This Sassaman at all times flatly denied 
and every circumstance supports his testimony. On 
the other hand, Pettenger’s testimony is contradicted 
by all the circumstances and by his own statement 
made in a prior deposition, which apparently he forgot. 

Counsel for the United States makes much of the 
preliminary agreement claimant’s Exhibit “A,” stating 
that the agreement was modified, but not abrogated, 
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and remained an agreement to operate upon a basis of 
equal profits. This apparently is his foundation for 
the claim that Sassaman and Pettenger were partners. 
This position is untenable. The young men started out 
to huild a boat with equal shares and to operate it as 
partners. Pettenger failed to keep up his end. [Tr. 
p. 119.] The boat became involved in debt and Sassa- 
man stepped into the breach by making settlement with 
creditors through his friend Singleton and to protect 
Singleton tied the boat up by the new written agree- 
ment dated December 23, 1913. [Tr. pp. 55-56, Pp. 
116.] This agreement speaks for itself. By it Petten- 
ger, amongst other things, agreed to make no contract; 
not to take the Calypso out without a permit from 
Sassaman; not to borrow money or give a personal 
note on the Calypso; not to employ a crew without a 
permit from Sassaman; and “under no circumstances 
shall the ship’s papers be transferred to anyone except 
by Wm. L. Sassaman.” No possible partnership could 
remain after the signing of this agreement. 


OWNERSHIP AND CONTROL OF VESSELS. 


If two persons agree to build a ship together to be 
paid for and owned by them in different proportions, 
they are tenants in common and not partners. 

Merrill v. Bartlett, 23 Mass. 46; 

Thorndike v. Trustees, 23 Mass. 120; 

Mitchell v. Chambers, 43 Mich. 150, 38 Am. 
Rep 107. 

Cinnamond v. Greenlee, to Mo. 578; 

Croasdalétv. Boyneburk, 195)Pavsi7377 iow wo. 
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This rule is fully recognized by the United States: 


“Part owners of ships are seldom partners in 
the commercial sense, because no one can become 
the partner of another without his consent, and 
because if they acquire title by purchase, they 
usually buy distinct shares at different times, and 
under different conveyances, and even when they 
are the builders they usually make separate con- 
tributions for the purpose. Generally speaking, 
they are only tenants in common; * * ¥*., 

“Even where the part owners ol a ship are ten- 
ants in common, the majority in interest appoint 
the master and control the ship, unless they have 
surrendered that right by agreeing in the choice 
of a ship's husband as managing owner. Smith, 
Merc. Law, 6th Ed., 197. 

“Admiralty, however, in certain cases, if no 
ship’s husband has been appointed, will interferc 
to prevent the majority from employing the ship 
against the will of the minority without first enter- 
ing into stipulation to bring back the ship or pay 
the value of their shares. But the dissenting own- 
ers, in such a case, bear no part of the expenses 
of the voyage objected to, and are entitled to no 
part of the profits. Such are the general rules 
touching the employment and control of ships; but 
unless the co-owners agree in the choice of a 
managing owner, or the dissenting minority go 
into admiralty, the majority in interest control the 
employment of the ship and appoint the master. 
Pinnidew Easmip., 67, 72.” 

ites vumedeaiey v. U. S. 5 Wall a77a18 by 
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“The master of a ship is the person who is en- 
trusted with the care and management of it. He 
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is the agent of the ewer. * "9 Gelemis map 
cial agent for navigating the vessel.” 
8 Eney:, U.S. Supreme Court Rep., 202. 


“The trust reposed in the master of a vessel 
obliges him to obey the written instructions of his 
owners.” 

Pefopseo Ins. Go. v. Coulter > Pet B228232)%7 

L. Ed. 6509. 


The method of appointing or removing a master 1s 
left entirely to contract. It is a question of power in 
the appointment or authority of agent, and revocation 
or termination may be by any appropriate method, with 
this exception: When there are co-owners, the ma- 
jority in interest appoint and remove the master. 

The United States has no concern as to the method 
adopted or who is master except as to restrictions on 
citizenship. 


In “The Boston,” decided 1832, Fed. Cas. No. 1669, 
the method of appointing a master was discussed, and 
the questions decided remain the rule today. 

The case explains that the law does not interfere in 
the mode of appointment of a master, further than as 
regards his national character, then says: 

“He (the master) is, pro hac vice, the agent of 
the owner; and any mode of authorization compe- 
tent to give power to one man to act for and bind 
another, is sufficient to constitute him master of 
a ship. 

“The registry act of the United States requires 
that the name of the master shall be inserted in 
the register of the vessel (1 Stat. 291); that on a 
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change of ownership, a new register shall be 
taken out (/d. 294); and that, when the master is 
changed, the register shall be produced to the col- 
lector, and a report be made to him, by the owner, 
or the new master, of such change, whereupon 
the collector shall endorse a memorandum of the 
change on the register, and subscribe his name 
thereto. (/d. 295.) None of these provisions, 
however, whether complied with or not, affect the 
validity of the master’s authority. They are only 
designed to secure the revenue against the allow- 
ance to foreign vessels, of privileges which only 
vessels beionging to citizens of the United States 
are entitled to enjoy.” 


The Boston, 3 Fed. Cas. (No. 1669) p. 921. 


“The master of a vessel is appointed by her 
owners and is their agent.” 


The Donaldson, 167 U. S. 599, 42 L. Ed. 292, 
295. 


“Any person or body corporate having more 
than one-half ownership of any vessel shall have 
the same power to remove a master, who is also 
part owner of such vessel, as such majority own- 
ers have to remove a master not an owner.” 


Wo. Stat, Sec. 4250. 


Clayton v. The Emory, 4 Fed. 342, construing U. S. 
Rev. Stat., Sec. 4250, holds emphatically: 

“That the majority (in interest) of the owners 
of a vessel have the power to remove the master 
whether he be part owner or not, and to resume 
possession of her at their own pleasure;” and “that 
nothing but a written agreement, entitling a part 
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owner to possession, shall be available against the 
right of the majority.” (P. 345.) 


The absolute right of the owners of a vessel to re- 


move the master with or without cause, unless they 
have yielded that right by contract, is incontestable. 


Lombard etc. v. Anderson, 67 C. C. A. 432 (4th 
Civciipeiom4), 134ebed. soc. 

Montgomery v. Henry, 1 Dall. 50, 1 L. Ed. 32, 
i ayo, IDEG, 222 

Fed. Cas. No. 9, 737; 

Ward v. Ruckinam 36 N; Yo26: 


The fact that a master is part owner adds nothing 
to his authority as master. He is simply agent of the 
owners as a body. 

Childs v. Gladding, Fed. Cas. No. 2678. 


“Who is the real owner?” and “Who is authorized 
master?” are questions that may always be inquired 
into. Registration with the collector of customs is noi 
conclusive upon either of these points and may even 
not be prima facie evidence. The Supreme Court of 
California says: 

“On the trial the court admitted as evidence over 
the objection of the plaintiffs, a copv of the register 
of the vessel ‘Golden Gate,’ for the purpose oi 
showing that the plaintiffs were part owners in 
the said vessel. The entry in the customhouse 
books of the registry or transfer of a vessel is 
not even prima facie evidence as against one not 
claiming to be an owner, unless such entry be 
shown to have been made by authority of the per- 
son named in it. In Fraser v. Hopkins, 2 Taunt. 


5, Lord Mansfield said, in reference to the conten- 
tion that the entry was evidence against such 
person: “T’o suppose the effect of the act to be 
such as is contended for would be to impute mad- 
ness to the legislature. And Hunter, J., said: 
‘Any bystander may put down a name in the reg- 
ister. You must connect the defendant with it.’ 
And Lawrence, J., adds: ‘Unless you show who 
is to be charged, the register cannot be made evi- 
dence even prima facie. ” 

Moynihan v. Drobaz, 124 Cal. 213, 71 Am. St. 


Rep. 46. 


Davidson v. Baldwin, 24 C. C. A. 453, 79 Fed. 95 
(6th Circuit 1897), decided by Judges Taft, Lurton 
and Sage, holds that a mortgagee enrolled as owner 
on the ship’s papers may prove that he is only mort- 
gagee and deny liability as owner; also that a person 
enrolled as master may in fact not be master. ‘The 
ccurt says: 

‘In the case before us, it turns out that, though 
Reid stood on the enrollment as master, he was 
not acting as master when these repairs were 
ordered. James Murdock was actually the master 
controlling the navigation of the Sea Gull, and was 
appointed to that place by Reid. That Murdock 
was acting as master was known to appellants. 
That his name had not been inserted in the license 
does not affect his actual status as master, for 
the registry and enrollment statutes are only for 
the protection of the revenue, and failure to have 
his name inserted as master would not affect Mur- 
dock’s actual authority as master. The Boston, 1 
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Blatchf. & H. 309, Fed. Cas. No. 1669; Steamboat 
Co. v. Seudder, 2 Black 385.” 


Davidson v. Baldwin, 24 C. C. A. 458, 79 Fed. 
95: 


In The Freeman v. Buckingham, 15 L. Ed. 342, the 
United States Supreme Court held that false bills of 
lading issued by the regular registered master without 
the knowledge of the owner of the vessel, cannot op- 
erate to create a lien under the maritime law binding 
the owner’s interest in the vessel. ‘The general owner 
is not estopped to show the fraudulent character of 
said bills of lading even in the hands of a bona fide 
holder. The court say: 


“There can be no implication that the general 
owner consented that false pretenses of contracts 
having the semblance of bills of lading, should be 
created as instruments of fraud; or that, if so 
created, they should in any manner affect him or 
his property. ‘They do not grow out of any em- 
ployment of the vessel; and there is as little privity 
or connection between him, or his vessel, and such 
simulated bills of lading, as there would be between 
him and any other fraud or forgery which the 
master or special owner might commit.”’ 


The Freeman v. Buckingham, 15 L. Ed. 342. 


Irom the foregoing authorities, it is clear that, with- 
out special agreement to the contrary, the owners of a 
boat having the majority interest control its policy, 
appoint and remove the master. If they do not act, 
there is no master. A person is master only when ap- 
pointed in such way as empowers and creates him an 
agent. 


—jee- 


That a person may be master without being enrolled 
on the ship’s papers or registered on the custom-books, 
and not master while so enrolled or registered, is also 
true. The whole question is one of authority and good 
faith. Each case must stand on its own merits. 

The contention of appellee herein is that Pettenger 
was never appointed master of the Calvpso and never 
had authority to act as such. Not only that, but if he 
ever had been master, or ostensible master, such au- 
thority was absolutely terminated by the agreement 
signed by Sassaman and Pettenger dated December 
23, 1913, depriving Pettenger of all right to take the 
Calypso out. While under this disability, Pettenger 
secretly took the Calypso on his smuggling trip, his 
object private gain. Under this state of facts, we argue 
there can be no forfeiture against Sassaman and the 
other interveners. 


We are exactly within the doctrine of a case con- 
struing this very section of the Chinese Exclusion Act, 
decided by the U. S. District Court, of the Northern 
Division of the State of Washington, July, 1890, en- 
titled U. S. v. The Wilton, 43 Fed. 606. We quote 
fie case in full: 

“Chinese Restriction Act—Forfeiture—Master 
of Vessel. 

““A vessel stolen from its owner, and used while 
out of his control, without his knowledge or con- 
sent, in bringing Chinese laborers into the United 
States in violation of the law, does not for that 
cause become liable to seizure and forfeiture. To 
work a forfeiture of a vessel under the Chinese 
Restriction Act, the master must knowingly violate 
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the statute. A person in control of a stolen vessel 
is not master of the vessel in the sense in which 
the term is applied to an officer in the statutes of 
the United States. 

(Syllabus by the court.) 

“In admiralty. 

“This is a case of seizure of a vessel captured 
while engaged in bringing Chinese laborers into 
the United States contrary to law, and a forfeiture 
is claimed on the ground that the person who had 
actual possession and command of the vessel was 
guilty of knowingly violating the statutes of th 
United States which prohibit such immigration. 

“P H. Winston, U.S. Atty. and P) Cy Sullivan, 
Asst. U.S. Atty., for libelant. 

“C. D. Emery for claimant. 

“Hanitord, |. (erally): The evadencemeleanl:, 
establishes that Mr. Bertram is the owner of the 
vessel; that the six Chinese laborers who were 
brought into the United States were so brought 
by a person unauthorized by him, who at the time 
had the possession of the vessel without his knowl- 
edge or consent, having in fact stolen it from him. 
And on this state of facts the question is whether 
the vessel is to be forfeited to the United States. 
The statute that has been cited to me contains no 
provision whatever for the forfeiture of a vessel. 
However, there is a statute found en page 504 of 
this same volume (25 St. U. S$.) which prohibits 
absolutely the bringing of Chinese laborers into 
the United States, and provides that the duties, 
liabilities, penalties and forfeitures imposed and 
the powers conferred by the second, tenth, cleventh 
and twelfth sections of the act to which this is a 
supplement are extended to and made applicable 
to this act. This refers back to sections a, To, 
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and 12 of what is known as the “Chinese Restric- 
tion Act of 1882.” That act, as amended in 1884, 
contains a provision for the forfeiture of a vessel 
as follows: 

“Sec. 10. That every vessel whose master 
shall knowingly violate any of the provisions of 
this act shall be liable to seizure and condemnation 
in any district of the United States in which said 
vessel may enter, or in which she may be found.’ 
ee ots U.S. 117. 

“It is under this provision of the statute, if at 
all, that the vessel is to be declared forfeited. Now 
this forfeiture takes place only when the master 
of the vessel knowingly violates the law by bring- 
ing Chinese into the United States, and landing 
or attempting to land them; but in this case the 
only persons whom it is claimed were guilty of 
any attempt to violate the law are persons who 
Were trespassers and wrong-doers against the 
owner of the vessel. They were not put in charge 
of the vessel by him in the capacity of master. 
The vessel had no master. It cannot be claimed 
that a thief in possession of a vessel is the master 
of it. He may be in full physical, manual pos- 
session and control of it, and have power over it, 
until the law gets hold of him and deprives him 
of that power, but he is not the master of the 
vessel in the sense in which that title is applied 
to an officer of a vessel in the statutes of the United 
States. This case does not come within the letter 
or spirit of any law of the United States under 
which a forfeiture can be claimed, and I think, as 
counsel has contended here, that if Congress had 
made a law that would apply to this case it would 
be unconstitutional as depriving a person of his 
property without compensation, and in a case in 


= 


which no punishment or penalty could be right- 
fully inflicted upon him, he having violated neo 
law. The decree will be in favor of the claimants. 
Counsel may prepare findings and a decree. The 
court will find the allegations of the libel to be 
true as far as they allege the bringing and at- 
tempting to land in the United States of Chinese 
persons, and all the affirmative allegations of the 
answer to be true.” 


United States v. The Geo. E. Wilton, 43 Federal 
Reporter, page 606. 


The agreement which precluded Pettenger from tak- 
ing the Calypso on any trip, whether as master or 
otherwise, is set out on pages 55-56, 116 and 229 ot 
the transcript. 


PETTENGER Was Not MASTER WITHIN THE MEANING 
OF THE CHINESE EXCLUSION ACT. 


Sassaman put in the Calypso $5000.00 and Pettenger 
about $1000.00, and the enrollment of May 22, 1913, 
shows them owners in that proportion. [Tr. pp. 119, 
131.] About $3400.00 of Singleton’s money and 
$800.00 of Los Angeles Creamery Company’s money 
also went in the boat. [Tr. pp. 127, 32, 37. | 

Pettenger was supposed by Sassaman to be engineer. 
(Tet. PP: Mi@Oy 128y 142 145 ain T Sate | 

The Calypso had three masters regularly appointed 
by Sassaman on the following dates: 

July 2, 19173, Oren Ti. Dickason. [Tr pp. 132)sam 

July 15, 1913, Ralph L. Lopez. || lrappi32, aa 

September 13, 1913, James H. Castle. [Tr ppyr3z 
TAG mS 2: | 
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Castle was captain only two or three days and then 
went to Great Falls, Montana. [Tr. p. 110.] He was 
paid only by the trip. [T'r. p. 133.] 

The boat was built at San Pedro (Port Los Angeles) 
ier the Avalon (Catalina Island) trade and stopped 
work October 1, 1913, at the close of the season. ['T'r. 
Pp. 133.] 

During October or November the boat made a few 
trips to the battleship Pittsburg, gunboat Yorktown 
and to the old Chinese junk “Ning Po.” [Tr. pp. 75, 
96, 109. | 

One Sunday Sassaman found Fred Fox (one of the 
participants in the smuggling trip) on the boat with 
Pettenger and exerted his (Sassaman’s) authority by 
ordering Fox off the boat. [Tr. pp. 95, 96, IROIO, a0 sy 
152.] ‘This incident is very important, because Fox 
testifes of Pettenger telling him (Fox) he had gotten 
Sassaman’s consent to let Fox go on the boat, when 
Pettenger’s own testimony will show the contrary. 


Fox testifies [Tr. pp. 95, 96] that when running out 
to the Chinese junk carrying passengers—about a 
month before the smuggling trip (which began January 
3, 1913): 

“Mr. Sassburg (Sassaman) here came down and 
asked me who I was hired by, and | says I was hired 
by his partner, Mr. Pettenger * * * and Mr. Sass- 
burg he paid me off and took charge of the boat. Well, 
in two or three days, I don’t remember how long—I 
was working in Warner’s Machine Shop on a little 
boat belonging to my brother, and Pettenger came 
over from Long Beach and came to me and wanted 
me to go out with a moving picture outfit. IT told 
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Pettenger I don’t think Sassburg will like it, and I 
didn’t want to have anything to do with Sassburg, and 
he says Sassburg has turned the boat over to me; he 
says, Sassburg has nothing to do with the running of 
the boat” [Tr p. 96.] 


Pettenger secretly procured his name to be entered 
as master on the ship’s papers November 24, I913 
[Tr. pp. 120 and 121], and then shows the name to 
Fox as proving that he, Pettenger, had full authority 
to run the boat. [Tr. p. 110.] The deposition and 
letter of Deputy Collector of Customs Stoecklin bear 
this out. [Tr. pp. 53, 148.) AClaimemt’s xdiibiie es 
is as follows: 

“Custom Office. 
“San Pedro, Cal, Miarcheso nonce 
“Hon. Judge Dooling and U. S. Commissioner Krull, 
United States Dist. Court, San Francisco, Cal. 

“Dear Sirs: This office wishes to advise the court 
in the case of the ‘Calypso’ that Morris Pettenger ap- 
peared in this office on November 24, 1913, and repre- 
sented that he was managing owner of the ‘Calypso,’ 
and secured a transfer of the ship’s papers from Wm. 
L. Sassaman to himself. Wm. L. Sassaman was not 
present and he did not give consent or have any knowl- 
edge of this transfer, said Wm. L. Sassaman is man- 
aging owner and master of the Calypso,’ and Morris 
Pettenger secured this transfer by misrepresentation. 

“A. J. STOBGKIEIN, 
“Deputy Collector.” 


Fox testifies that he was not present when Pettenger 
signed up to become master, but that Pettenger showed 
him “the papers that he had signed on as master of 
the boat,” and that he said he had arranged with this 
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gentleman here (Sassaman) to handle and manage the 
boat. [Tr. p. 111.] This was before Pettenger and 
Fox had gone on a certain moving picture trip [Tr. 
np. 111] and therefore before the agreement of Decem- 
ber 23, 1913. But Pettenger testifies in answer to the 
question: 

“Ts it not a fact that after Singleton (Sassaman) 
fired Fox off the boat that he never consented to his 
running on the boat againr A. Yes, sir, that is true.” 


fe p. 165. | 


Here we must digress a little to explain Sassaman’s 
situation. Sassaman was then, and had been for many 
vears, a hardworking employee of the Los Angeles 
Creamery Company. His hours of labor were from a 
little after midnight to 8 or 9 o’clock in the morning, 
driving a milk wagon and collecting. [Tr. pp. 66, 128. ] 
There being only this night and early morning work 
(one milk delivery) Sassaman could and did frequently 
get down to San Pedro harbor and take the boat out. 
It was his pride; his life’s earnings were in her. His 
best friends and employers were his creditors. Sassa- 
man had no time for smuggling trips. The boat was 
heavily indebted and Sassaman was trying to protect 
his former emplover, Singleton, who had come to his 
assistance with the finances. [Tr. pp. 117, 121, 122, 
eZ, 130. | 

While Sassaman is thus engaged and the boat is 
supposed to be tied up in port with instructions not to 
move her [Tr. p. 135], what is Pettenger doing? The 
very dav Pettenger was secretly enroiled as master 
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(November 24, 1913), Sassaman was writing the First 
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National Bank of Redlands to get a letter from it re- 
garding the financial responsibility of Singleton which 
could be used in dealing with the Calypso’s creditors. 
[Tr. pp. 69, 70.] Next, Sassaman arranges a meeting 
with the creditors for December 23, 1913, but Pettenger 
does not attend. Why? Pettenger is off on an at- 
tempted smuggling trip to San Diego. [Tr. pp. 112, 
Ps, Travers" 


Rettenwer testes) | maps 705 on 

“Q. At the time said amendment was signed, De- 
cember 26, 1913, was Wm. L. Sassaman with you? 
A. Yes, sir. 

Or Didvhe seuttiie same? A. ites isin 

Q. After signing the same and before said Calypso 
was seized did you see Mr. Sassaman? A. No. 


Cross-examination by Mr. Archbald: 

“Q. Why was this amendment referred to signed on 
the 26th rather than the date of its making? A. Be- 
cause I was in San Diego. 

@, Were you with the boat in San Wiceo rs ee 
Nies. 

QO. Was Mr. Sassaman on the boat with you? A. 
No, sir.” 


That Sassaman was not attending to the smuggling 
trip is evident from Inspector Blee’s testimony.  ['T'r. 


Pp. 90. | 


Sassamanvestines (lr p72) 

“QO. State whether or not you ever consented be- 
fore Mr. Stoecklin, or with any United States custom 
officer, as to the transfer of the ship's papers of the boat 
‘Calypso,’ so as to make Morris Pettenger master in 


—— OO ee = — — coo —_ 


= 94 — 


place of James K. Castle? A. I never consented.’ Mr. 
Stoecklin testified that I did not. 

©. Did you ever consent or agree with Morris 
Pettenger, or anv person, that said Morris Pettenger 
might be master of said boat ‘Calypso’? A. No, sir. 
He could not be master either, because he was no sea- 
faring man. Mr. Pettenger had never been to sea 
hefore he went on the Calypso, and knows nothing 
about the sea—nothing about navigation. 

QO. After Morris Pettenger signed that amendment 
iopatiicles\datea Mecember 22, 1913, up to the time the 
Calvpso was seized by the United States, did you see 
the Calypso? <A. No, I didn’t see her until April rst, 
when I got to San Francisco. 

©. Did you know she was gone on any trip? A. 
Yes, I knew she was gone. 

QO. How did you know? A. IJ went to Long Beach 
and found she wasn’t in the harbor. I made four trips 
dewn there every day for four days. 

Q. Did you know why she was gone? A. No, 
eT 
©. Had you been told that she would go? A. 
No, sir. 

Q. Did you consent that she should go? A. No, 
sir. | 

©. State fully and frankly whether or not after 
signing the amendment to the articles with Morris 
Irettenger, December 26, 1913, you consented or con- 
nived in any manner to said boat leaving Long Beach 
harbor where she was tied. A. I did not. I didn’t 
know she was gone until I went down there and found 
out. I didn’t know until Captain Connel told me that 
ewe lett om anuary 3, 1914. 

©. Did vou, prior to the signing of said amendment 
to articles, December 26, 1913, consent or agree or 
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connive at said boat being at any time used for illegal 
purposes? ASy No! sit iliepe 7 


“QO. And what, if anything, was the boat used for 


o) 
after November? A. Nothing. 


QO. What was done with it? A. It was tied up in 
the inner harbor at Long Beach. 

©. When was the first knowledge you had of the 
enrollment and license dated November 24, 1913, sub- 
stituting Morris Pettenger as master in place of James 
K. Castle? A. I think it was March 7th. I went to 
the custom house in Los Angeles and Mr. Mahar told 
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A. J. Stoecklin, deputy U. S. collector of cisions; 
testifies Sassaman was not present when Pettenger 
made the entry on the ship’s papers. [Tr. p. 53.] 

Sassaman thought Castle was enrolled as master, and 
that he, Sassaman, as majority owner, could appoint a 
new master at any time. [ Ir.) pp. 120,121) 9124 ame 7 
Cea gals Ways alga ale), Tels) 

Sassaman was so in earnest about protecting his boat 
and his creditors, that he drew up the supplementary 
agreement between him and Pettenger dated December 
23, 1913 [Tr. p. 116], thevdaywot thevereditens meer 
ing. This was signed by Pettenger three days later 
aiter Pettenger retiirmed irom the trip to SameDicas: 
This is a crudely drawn document, but it shows that 
Pettenger tied himself up and was legally prevented 
from taking the vessel out without Sassaman’s consent. 
The agreement was executed in perfect good faith by 
Sassaman, whether or not it was so executed by Pet- 
tenger and by it Sassaman believed he had tied the 
boat up so Pettenger could not take her out. Pettenger 
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was never given authority to deviate from this situa- 
meee | It) pp, 117, 118, 122,123, 124, 126.] 

It is inconcetvable that Sassaman, working nights, 
Sundavs and holidays, making the difficult trip to the 
mountains Christmas eve, 1913, to procure the money 
to pay the pressing claim of the Hatfield Machinery 
Company [Tr. pp. 181, 182], just as victory was as- 
sured became a party to the illegal importation of 
Chinese, without the word “Chinese” having ever been 
used in conversation between him and his associates 
and without his ever having made any inquiry or 
learned any particulars of what the trip was to be or 
to what extent he or his property was to profit by it. 
In other words, Pettenger having just made a trip to 
San Diego and having never turned in any money for 
anv trip to Sassaman, and having signed an agreement 
which prohibited his taking the boat out, considers that 
with a few ambiguous words he sets aside all this situa- 
tion and gets authority to take the boat on voyages that 
will absolutely imperil its ownership. Not one word of 
arrangement as to what Sassaman’s profit in the matter 
will be or as to paying the boat’s debts is intimated. 
All that Pettenger claims to have said presupposes a 
complete prior understanding between him and Sassa- 
man, while in fact he testified that there had never been 
at any time a conversation on the subject before or 
after that disputed “barnyard” talk. Pettenger’s atti- 
tude regarding the boat was not such as to cause him 
to take the risks he did, except for personal gain. His 
companion, Fox. who testified before Pettenger showed 
up as a witness, tells the true story. Thirty-four hun- 


dred dollars was to be divided equally among the smug- 
glers. Sassaman was not mentioned in it. 


“OQ. Who was on board the vessel at the time you 
were arrested? A. Myself, Dave Mayne, Morris 
Petenger. “59> = 

Q. Did Pettenger or your brother or anybody make 
a report to the officers of the United States? A. I 
think not. Not to my knowledge. 

©. You knew these were Chinese who had no right 
to come into the United States? A. I did. 

Q. Did you talk it over with Pettenger? A. Yes, 
St. 

©. And with Foxe AL Wes. sir: 

QO. And vou all knew you were trying to get Chinese 
into here in violation of the law? A. Yes, sir. 

©: You expected to be paidiior ii a) aeledia 

Q. How much did you expect to get out of it? A. 
We expected to have $3400.00 out of the trip. * * * 

©. How were you to divide the money? A. We 
were to divide it equally outside of Dave Mayne. He 
was paid.asalary. * * * 

©. How much were you to get for the opium? A. 
$3400 for the lay-out. 

QO. Who agreed on the $3400? A. I think Petten- 
ger and Fox agreed on the $3400.” [Tr. pp. 105-100. ] 


Pettenger teStifies : 

“Q. When vou signed this amendment to this agree- 
ment on December 26, 1913, dated December 23, why 
did you sign it if you were intending to go off on a 
trip? A. I did not intend to at that time. 

Q. When did this intention first come up? A. The 
proposition had been sprung on me, but T had not con- 
sented to go or anvthing of the kind. 

QO. So you signed this before you consented to go? 
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A Yes, sir. Before I ever said anything to Sassaman 
about it.” | ‘Leep, maz] 


Yet Pettenger had already been to San Diego to 
get Chinese. Pettenger then testifies: 

“Q. Then when did you make the arrangements as 
vou say for taking this boat on this trip? A. That 
very same day. * * * 

QO. At the time of signing this? A. No, sir. It 
was afterwards. 

©. How long afterwards? <A. Oh, possibly an 
hour or so. 

Oe ere, elit ve2c im the barnyard * *  * 

Q. You did not mention any Chinamen did you? 
S lteenrt believe 1 did. 

Q. You testified awhile ago that you did not. Didn’t 
you merely tell him it was a chance proposition? A. 
I believe that is about what I told him, it was a chance 
proposition. 

Q. And you did not explain the details? A. No, 
sir, 

©. You are quite sure you did not explain the de- 
tails? A. JI am quite sure | did not. 

Q. Did you tell him the Foxes were going? A. I 
don’t believe I did. 

©. Did you tell him that Mayne was going? A. 
No, sir. | 

Q. Did vou tell:him about Lee? A. No, sir.” [Pr. 
pp. 168, 169. ] 


Here was Pettenger signing up an agreement not tc 
take the boat out, not even intending to take it out, 
according to his testimony [Tr. p. 167], and yet the 
fact was that he had already made one trip to San 
Diego to get the Chinese. He did not know of the 
testimony of Fox. He had forgotten his testimony at 


99 


Los Angeles. He could not foresee the questions that 
would he asked him on cross-examination. 

Fox testifies [Tr. p. 112] that Pettenger “took the 
boat and went down to San Diego, I do not remember 
how long he stayed, about a week, with a fellow named 
Garibaldi, and they went after a load at that time but 
did not get it, and Pettenger brought the boat back.” 
[Tr. p. 112.] They did not “make connections.” ['Tr. 
eee | 

Pettenger himself testifies [Tr. p. 177] that he was 
down at San Diego when the creditors’ meeting was 
held. 


“Q. You had gone down and made a preliminary 
trip to this Chinese trip, had you not? A. Yes, sir. 

Q. Don’t you know that while you were down there 
at San Diego on that trip he (Sassaman) knew noth- 
img about it? A. That is trite. 

Q. He did not know a thing about it? A. That is 
true. I had taken the boat out on a number of occa- 
sions that he knew nothing about.” [Tr. p. 177.] 


If one wishes to give any credence to the evidence 
of Pettenger with reference to informing Sassaman of 
this illegal trip, it is impossible to do so without going 
the full extent of making Sassaman all along an asso- 
ciate in the deal. The contradictions in Pettenger’s 
story compared with the straightforward story of 
Sassaman are insurmountable. 

Fox shows that Pettenger had every motive to make 
him think satisfactory arrangement had been made 
with Sassaman. It is to be remembered that Pettenger 
procured his enrollment without consulting Sassaman. 
As a co-owner he should have consulted him. His 
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right to make the enrollment depended entirely on 
authority from Sassaman. Next, after making the 
enrollment, the best way of bringing it to Sassaman’s 
attention would have been to have shown the enroll- 
ment itself. It is clear, however, that Pettenger’s mo- 
tive was secretly to get where he supposed he could 
hire whom he pleased and do what he pleased with the 
boat. He was already planning smuggling trips. He 
was already telling Fox that everything had been fixed 
up and that Sassaman would not again interfere with 
his employment; that he had seen Sassaman and every- 
thine was arranged. Why should an acknowledged 
master have to run the boat secretly? The day before 
Fox and Pettenger took the oil on, january 2, I914, 
Pettenger was gone all day. He told Fox he went to 
Los Angeles and saw his partner there. [Tr. p. 115.] 
This is Fox’s testimony. Now Pettenger’s own testi- 
mony is that he had already spoken to Sassaman about 
the deal at the Creamery Company’s barnvard on 
iecember 26, 1912, and that at no other time or place, 
or before or after, had he spoken to Sassaman about 
the deal. Here Pettenger was either gratuitously and 
unnecessarily lying to Fox, or at the time of the con- 
versation had not arranged for the trip at all. Other 
circumstances show that Sassaman knew nothing of 
Pettenger’s enrollment as master. If he knew of it, 
why did he as late as March 7th, 1914, go to the 
customs collector, Mahar, at Los Angeles, to inquire 
if there was an enrollment of Pettenger as master and 
then actually take a trip to San Pedro to find out from 
Stoecklin about the enrollment? These might be self- 
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serving acts, had they not all taken place before Petten- 
ger testified before the commissioner and before Sassa- 
man had any intimation that the government’s position 
would be that he knew of the enrollment. 

Counsel for the government (brief p. 17, also on 
p. 19) wants to know why Pettenger was not asked in 
his deposition when taken by Sassaman as to whether 
he had sought Sassaman’s consent to the trip. The 
answer is simple. Pettenger’s deposition was taken 
April 9; 1914. [Tre p. 50.| Not until Aprile ares 
when Pettenger’s testimony was taken before the com- 
missioner [Tr. p. 149] did Sassaman have the least 
idea that anyone supposed he had anything to do with 
this illegal trip. A guilty party would never have put 
himself in the hands of the government bv pressing 
his claim in court. In our exceptions to the report of 
the commissioner, we asked for the privilege of putting 
in additional evidence, and supported this request by 
affidavits. [Tr. pp. 210-226.] The district judge 
rightly considered the evidence sufficient without add1- 
tional testimony. 

If Pettenger ever got the consent of Wm. L. Sassa- 
man for this smuggling trip it was on December 26, 
1913, in a conversation in the barnyard of the Los 
Angeles Creamery Company, an hour or two after the 
signing at Attorney Bradner’s office of the agreement 
dated December 23, 1913. Sassaman testihes he never 
saw Pettenger after leaving Bradner’s office until after 
the Calypso was seized. Pettenger testified the same 
way, but evidently forgot it. Sassaman, two hours 
after signing an agreement to tie up the boat and 
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Erotect its creditors, did not go into a smuggling project 
without inquiry, without knowing the parties or money 
involved, and with full confidence in the judgment and 
ability of Pettenger, whose authority up to that moment 
he was trying to limit. From being cautious, prudent. 
putting things in writing and tying the boat up so as 
to eliminate Pettenger, Sassaman is supposed to have 
mstantly put the whole boat in Pettenger’s hands, and 
for an illegal purpose. 

What happened in so short a time to change Sassa- 
man in this way? What changed him from honesty 
to dishonesty; from lack of confidence in Pettenger to 
full confidence; and all without a motive, all without 
any agreement as to what profit or benefit Sassaman 
might get, or as to what precautions were to be taken? 


Sassaman’s attitude has never varied. At the close 
of the cross-examination by the U. S. attorney he comes 
out as plainly as in the beginning: 

“Q. In that barnyard you heard Mr. Pettenger tell 
you, he came te you and he said, ‘I have a proposition 
to go to Mexico to make some money,’ and he says in 
his statement, “Will you put up vour boat against my 
liberty,’ and he says you agreed to that? A. I swear 
in this court that I made no such statement, and that 
Morris did not make it to me; that he did not see me 
in the barnyard on the 26th day of December. 

©. Anywhere else did he say those things to you? 
A. I was only five minutes in the law office. 

©. Did he make that statement? A. He did not. 

QO. You emphatically deny any such statement? A. 
Palethe statements he made.” [Tr. p. 195.] 
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Fox’s story corroborates Sassaman: 


“He told me there was a Chinese that he had already 
connected with or could connect with. I acted as 
captain on the boat at times, and at times I acted as 
engineer; in small boats of that kind we take a turn 
wherever we happen to be needed. He spoke to me 
about this man, and wanted to get a load right away, 
and told me the details, and wanted me to go with 
him. He told me there was a Chinese that he had 
already connected with or could connect with, or could 
get a load if he went away and he wanted me to go 
with him. I told him I don’t know nothing about it, 
I savs, if you can see where it looks reasonable to get 
it through I will take a chance with you and see what 
we can do. Anyhow, we talked the thing over two 
or three times. The next thing I know my brother 
approached me about it and we all three talked the 
matter over, so then the next thing he told me was he 
was going to get some gasoline; the day he was going 
to get the gasoline I was fixing up the engine on my 
brother’s boat; the result was, I think it was that day, 
he told me he could not get the oil, and he would have 
to see the Chinese again. 

Mr. Preston: ©. That is, Pettengerswould> 2 
Yes, sir, so then he said he was going to lay over 
another day and go and see Sassaman, his partner, and 
explain to him thoroughly what he was going to do; 
the trip he was going to make and so on. 

Q. About what date was that? A. I could not tell 
you. I suppose it was three days possibly before we 
left. 

Q. Before vou made the trip to Mexico? A. Yes, 
sir, before we made the trip to Mexico.” * * * [r. 
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“Mr. Hettman: Q. We would like to know what 
was said by Pettenger in the matter of the running of 
this ship: that is, the particular point. We would like 
to know what Pettenger said to you in regard to his 
plans as to the management of the ship? A. ‘The 
day—I was going to say, when he came again he says, 
well, I have got everything fixed, he says, I have seen 
him and he is thoroughly satisfied and will Ict us take a 
@@auce with the boat.” * * * [Tr. p. 98] 


On cross-examination Fox testified: 


“The day before we took oil Pettenger was gone all 
dav some place. Where he was I don’t know. He 
told me he went to Los Angeles and saw his partner 
there. [ don’t know where he was. I was not with 
him. 

Q. You did not see him go either way? A. I don’t 
know where he went. I know he was gone.” ['T'r. p. 
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(From the evidence of Blee [Tr. pp. 82, 88, 89] and 
mox | Ir. p. 100] it is clear that the oil was taken 
aboard January 2, 1914, the day before the smuggling 
trip. According to Fox, Pettenger told him that he 
had been to see Sassaman the day before sailing. Pet- 
tenger says he had not seen Pettenger since December 
26th.) 

The portions of the evidence we have quoted are 
necessarily cut up and give an imperfect idea of the 
whole situation. The testimony of both Pettenger and 
Sassaman, taken before the commissioner April 27, 
1914, should be read as a whole. Read as a whole, 
it will be seen that Sassaman was either in on this 
smugeling trip from the very beginning, and that the 
agreement dated December 23, 1913, is an unscrupulous 


ruse, or said’ Sassaman was acting in the highest good 
faith, up to the moment of the purported barnyard 
conversation with Pettenger. Then, either Sassaman’s 
whole characteristics and purposes instantly change, 
or he did not understand Pettenger, or Pettenger did 
not have the conversation he claims at all. The latter 
is unquestionably the fact. The contradictions in Pet- 
tenger’s position and testimony are too many. 


FORFEITURE STATUTES. 


Counsel for the United States (brief p. 23) states 
that he is in accord with the construction given the 
word “command” in the case of United States v. The 
Wilton, 43 Fed. 606, but attempts to dismiss this case 
by saying that the boat in the Wilton case was actually 
stolen. The Wilton case rests on the simple proposi- 
tion that if the boat was in the possession of a person 
who had possession without the knowledge or consent 
of the owner, forfeiting the boat by the government 
would be “unconstitutional as depriving a person of his 
property without compensation, and is a case in which 
no punishment or penalty could be rightly inflicted 
upon him, he having violated no law.” To keep Sassa- 
man’s boat would not only be taking property without 
compensation, but it would be defining as a crime that 
which has no element of a crime in it, either express 
or implied. It may be that this case is not a criminal 
proceeding to the extent of being without an appeal 
(The Ben R., 134 Fed 784, cited by the government), 
but it is certain that every statute which confiscates 
the property of a citizen for any act or omission tc 
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that extent defines a, crime or misdemeanor and _ to 
that extent. becomes penal. 

We are of course aware that plenary power, is vested 
in, the government to protect its revenues and regulate 
its commerce. Nevertheless, we know of no instance 
where a forfeiture is enforced. against an, innocent 
party unless that party is acting through an agent or 
has negligently or otherwise permitted his property 
to be used in a hazardous venture. We contend, there- 
f@ue, that. there. ig nothing ip, the claim, of the U. 8, 
attorney that the relation between Sassaman and Pet- 
tenger was such that it forfeits Sassaman’s interest. 
As Judge Hanford says in said Wilton case: ‘The six 
Chinese laborers who were brought into the United 
States were so brought by a person unauthorized by 
him (the owner), who at the time had the possession 
of the vessel without his knowledge or consent, having 
in fact stolen it from him.” The emphasis is on the 
fact of no authority, and of possession without knowl- 
edge or consent. In this Calypso case there is and 
could be no authority for Pettenger to take the boat 
out. When he did take the boat out it was without 
Sassaman’s knowledge or consent. It was a wholly 
unauthorized act. 


iy tle comitact dated December 23, 1913, Pettenger 
agreed: 

a. “lo make mo contracts.” 
“or take the Calypso out on any trip” 
“to horrow no money or give any personal note” 
“Not employ a crew” 
“under no circumstances shall the ship’s papers 
bettansierred to anyone except by Wm. L. Sassaman.” 
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What could be broader in their scope than these pro- 
visions? A person honestly bound by them could not 
be master within the meaning of section 10 of the 
Chinese Exclusion Act, or at all. He would have no 
authority; there could be no agency whatever. An 
owner, tving up a boat by such a contract, would never 
be responsible for the fact that it was in possession ot 
the violator of the law. 

Appellee certainly does not admit any authorized 
use of the boat by Pettenger in the harbor for making 
jimited trips, as suggested by counsel for the govern- 
ment on page 24 of his brief. The trips referred to 
apparently were taken long before the agreement of 
December 23, 1913. Said agreement was for the ex- 
press purpose of putting an end to them, along with 
all others. There is nothing in the “motor boat” statute 
quoted that bears on this case. 


FoRFEITURE CASES ANALYZED. 


There is nothing in The Frolic, 148 Fed. 918, and 
146° Fed. O21, cited by the U.S: attorney (bier myaeeene 
which is decisive of our case. Nor do we think it even 
militates against appellee’s position. White, the owner, 
while retaining title, gave Colby, the purchaser, pos- 
session and use of the yacht Frolic under an agree- 
ment of sale, and Colby then appointed Junkins mas- 
ter, who caused the boat to forfeit by violating section 
to of the Chinese Exclusion Act. Here was an auth- 
orized master and the boat kad to forfeit. ‘This is in 
line with other forfeiture cases. Any person lawfully 
in possession of a ship or vehicle of transportation can 
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cause the same to forfeit by violating a provision of 
the statutes regulating trade or navigation. This case 
of “The Frolic” was decided solely on the ground that 
Junkins was lawful master. 


We do not deny that there is a harsh rule enforced 
in this Frolic case. 

i tec o  eaeteesai@ allow said Colby 
to use the schooner yacht Frolic and to sell said 
Frolic to said Colby upon the terms and condi- 
tions” set forth in said contract. 

“Colby will put said schooner yacht Frolic in 
commission * * * to use said Frolic as a 
party boat during the term of this contract.” 

“Said Colby also agrees to have personal charge 
of said yacht Frolic, and to keep her at all times 
in a condition satisfactory to said White, and shall 
not let said Frolic to rough or disorderly parties.” 

“In case said Colby shall fail to perform any 
part of his agreement as herein set forth, said 
White can then take immediate possession of said 
yacht Frolic, and said Colby shall immediately 
return her to such place as said White may des- 
ignate, and shall put her out of commission.” 


ihe Fiuchesis Bed, 918, 919. 


While the rule which enforces a forfeiture in the 
above case is a harsh rule, it simply follows a harsh 
statute. The court found that Colby had authority te 
appoint Junkins master and that Junkins was master. 
Had the court found that Colby had no authority to 
appoint Junkins master, then the case should have been 
decided differently. ‘The “Wilton” case. quoted in full 
by us, considers this question of authority and on that 


— ey 


ground decides that a thief or unauthorized person 
cannot cause a boat to forfeit as against an innocent 
ewner. The Wilton case seems to be decided on prin- 
ciple, without citations, as many cases should be de- 
cided, although this rule of no authority is recognized 
in other cases. 


In U. S. v. Two Barrels of Whiskey, 96 Fed. 483, 
the court quotes with approval The Lady Essex, 39 
ed. 767, saying: 

“Tt is clear that, if the goods be stolen from the 
owner, or if a person has obtained possession ot 
them fraudulently, or without authority, no act of 
his can forfeit them as against the true owner.” 


in U."S. v. 220.0Patemted Machines, oo Pedmicer, 
referring to said Two Barrels of Whiskey case, the 
court says: 

“In the last case the forfeiture was refused 
upon the ground that the owner of the offending 
property was not responsible for the fact that it 
was in possession of the violator of the law.” 


We quote the whole decision in the Frolic case, after 
the statement of facts: 

“Brown, district judge: Upon the foregoing 
facts I am of the opinion that, while the title to 
the vessel did not pass to Colby and remained in 
White, Colby had such possession and control of 
the vessel as to authorize him to appoint IX. A. 
Junkins as master. As it is agreed that said Jun- 
kins knowingly and in violation of the statutes 
landed certain, Chinese persons at the port of 
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Providence, the schooner Frolic is subject to con- 
demnation.”’ 


The Frolic, 148 Fed. 918, 920. 


In the case at bar it is impossible that without auth- 
ority “to make contracts,” or “take the Calypso out on 
any trip,’ or “borrow money,” or “employ a crew,” 
Pettenger could be master or have such “possession or 
control” of the vessel as to enable him to forfeit it. 
Pettenger had no authority, no possession, no control. 
The case of the Frolic is for, rather than against us. 


The second Frolic case, 148 Fed. g2r, is to the effect 
that “the innocent owners forfeited with the guilty.” 
No principle not already discussed is involved in this 
second Frolic case. The facts are evidently the same 
as in the first case (treated above), except that the 
question is as to whether or not a chronometer on the 
vessel forfeited. ‘There could be no question about its 
forfeiture under the general rule that property lent, 
leased or permitted to be used for a hazardous venture 
incurs all the risks of that venture. The chronometer 
was forfeited, the court holding that the word “vessel” 
in section 10 of the Chinese Exclusion Act includes its 
appurtenances and that the chronometer was leased to 
the owners and became a part of the vessel’s appur- 
tenances. In our Calypso case there is no lease of the 
vessel or its appurtenances and no permissive use of 
any kind. The court says: 


“The claim alleges merely that they are the 
owners of the chronometer. This is not enough 
to avoid a forfeiture; for the question of title be- 
comes immaterial, if they have in fact consented 


ae 


to its use as an appurtenance of the vessel. Such 
consent sufficiently appears, and makes the chro- 
nometer part of the vessel for the purposes of 
forfeiture.” 


The Frolic, 148 Fed. 923-924. 


Dobbins Distillery v. U. S., 96 U. 5S. 305) 245 ews 
637, cited by counsel for the government, page 23 of 
his brief, was a case where title to land leased for a 
distillery was forfeited by reason of the illegal acts of 
the tenant. The court say: 


“The unlawful acts of the distiller bind the 
owner of the property, in respect to the manage- 
ment of the same, as much as if they were com- 
mitted by the owners themselves. Power to that 
effect the law vests in him by virtue of lis lease, 
and, if he abuses his trust, it is a matter to be 
settled between him and his lessor; but the acts 
of violation as to the penal consequences to the 
property are to be considered just the same as 1f 
they were the acts of the owner.” (Italics ours. ) 


Dobbins Distillery v. United States, 96 U. 5. 
205, 2A iby Col, ORY, 


In U. S. v. Two Barrels of Whiskey, 96 Fed. 47g 
(C. C. A. 1809), the court construed Kw 5 S450 
harsher statute than section 10 of the Chinese Exclu- 
sion Act, yet so construed it as to exempt from for- 
feiture the rights of an innocent mortgagee, entitled 
to possession. By so much the more will the rule apply 
in construing section 10 in this case to exempt all the 
claimants. 


R. S. 3450 provides that “every vessel, boat, cart 
carriage or other conveyance * * * used impiiic 
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removal (of the unstamped whiskey) shall be forfeited.” 
There are no ameliorating words of any kind in this 
portion of the statute. There is nothing said about 
knowledge or innocence. The court say: 


“Harvey Latham (the mortgagee) had no in- 
terest in this whiskey, had no knowledge of its 
removal, and had not assented to the use of the 
horse, mule and wagon for that purpose, and no 
indictment has been laid against him. * * * 
It is admitted that Harvey Latham is innocent of 
any intention to violate the revenue law, and that 
his property was in the possession of Oliver Deaton 
without his knowledge or consent, and the ques- 
tion is whether the mere accident of its situation 
can give it a criminal character independent of its 
owner’s fault, and thus subject it to the extreme 
penalty of forfeiture.” 


Idem 96 Fed. 479-480. 


After calling attention to the fact that it is un- 
doubtedly competent for lawmakers to declare certain 
acts criminal irrespective of the motive, the court say: 


“The object of section 3450 is to punish all per- 
sons who, with intent to defraud the government 
of the tax (italics ours), remove or conceal goods 
upon which the tax has not been paid, and, in addi- 
tion to the punishment of such persons, it provides 
that all conveyances and animals used in the ac- 
complishment of this unlawful purpose shall be 
forfeited. Undoubtedly, there is a presumption 
against any one whose property is found empioyed 
in this unlawful business that it is so engaged 
with his consent, but can it be that this presump- 
tion is irrebuttable? The contention of the gov- 
ernment is that, this being a proceeding in rem, 
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it is the guilty thing that has offended, and that 
this is to be forfeited, irrespective of any partici- 
pation of its owner. If this team and wagon had 
been stolen from the owner, it would be clearly 
unjust, unreasonable and preposterous to forfeit 
it because it was used by the wrongdoer in the 
transportation of illicit liquor. If this exception is 
admitted, it would follow that property has no 
guilty character, except as connected with persons 
who have charge of it, and the result is that it is 
the duty of the court to inquire into the facts; and, 
if it appears clearly that the owner has not hired 
or loaned it to another for an unlawful purpose, 
or knowingly permitted it to be in the possession 
of a party likely to engage in an unlawful business, | 
or negligently suffered it to be controlled by a 
stranger, whose character gave no assurance that 
it would not be unlawfully employed, or is in some 
way justly chargeable with blame or negligence, 
he ought not to suffer the sweeping condemnation 
that justly falls upon those who consciously violate 
the law, and upon those whom is laid the duty of 
vigilance, and who negligently or otherwise fail 
i fae duty.” 


U. S. v. Two Barrels of Whiskey, 96 Fed. 481. 


The case then proceeds by citing U. S. v. Stowell, 
133 U, S. 1, 10 sup. Ct. 244, 33° Edges sont nese 
fect that where the business of a distiller is carried on 
without knowledge of the mortgagee that a still was 
to be set up on the mortgaged property, “so far as 
concerns the real estate, the judgment must be against 
the equity of redemption only;” also Boyd v. U. S. 116, 
U. S. 616, 6 Stipe Ch 524, Sapprovme Sie Fagan - 
“Goods as goods cannot offend, forfeit, unlade, pay 
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duties, or the like, but men whose goods they are;” and 
Mitchell v. Torup, Parker 227, to the effect that “the 
owners of ships are to take care what master they 
employ and the master what marines.” 


The case then quotes Chief Justice Marshall in 
Peisch v. Ware, 4 Cranch 2347, “that the removal for 
which the act punishes the owner with forfeiture of 
the goods must be made with his consent or connivance, 
or that of some person employed or trusted by him;” 
and Justice Thompson in 1 Paine 499, Fed. Cas. No. 
12,916: “I am not aware of a single instance where, 
by any positive provision in the revenue laws, a for- 
feiture is incurred that does not grow out of some 
fraud, misconduct or negligence of the party on whom 
the penalty is visited; and what Judge Brown says in 
The Lady Essex, 39 Fed. 767: 

“The authorities are direct to the proposition 
that a forfeiture of goods for a violation of the 
revenue laws should not be imposed unless the 
owner of such goods, or his agent, has been guilty 
Oi aw infiaction of such laws. It is.clear that, if 
the goods be stolen from the owner, or if a person 
has obtained possession of them fraudulently, or 
without authority, no act of his can forfeit them 
as against the true owner.” 


Idem 96 Fed. 483. 


The court then cites two cases of forfeiture, U.S. v. 
Two Horses, Fed. Cas. No. 16, 578, and U. S. v. Two 
Bay Mules, 36 Fed. 84, and explains these cases, 
Saying: 

“In the first case the owner was himself engaged 
in hauling the whiskey; in the latter he knowingly 
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permitted another to use his team, who perverted 
it to the unlawful purpose. While in neither case 
was there a conscious violation oi the law, in beth 
negligence might be fairly attributable, and the 
thing really punishable was their carelessness in 
putting their vehicles at the service of those likely 
to violate the law, and who actually did violate it.” 


Idem 06 Wed. 483. 


In closing, the court says: 


“The information is against Harvey Latham, 
who is alleged to be the owner, and, as we under- 
stand the law of North Carolina, he had the right 
of possession and the right of property; and it 
would be pressing the implication of negligence 
further than justice demands, and administering 
a harsh law too harshly, if, under all circumstances 
of the case, in the absence of any suspicion of 
fraud or connivance or proof of negligence, the 
innocent owner should be made to suffer from the 
wrong-doing of one who got possession of his 
property without his knowledge or consent. It is 
not to be assumed that the. government desires to 
take the property of a citizen charged with nc 
crime without some proof that he has knowingly 
or negligently contributed to its commission, and 
undoubtedly the secretary of the treasury, upon 
the facts of this case agreed upon, and as found 
by the trial court, would, im the exercree ctu 
discretion, remit the forfeiture; but, if this man 
has rights, a court of justice is the place to main- 
tain them, and he should not be compelled to ask 
them of executive officers as a favor. The judg- 
ment of the court below is affirmed.” 


U. S. v. Two Barrels of Whiskev, 96 Fed. 484. 
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The above is a case where the mortgagee had a 
right to possession. Here Sassaman has the right tc 
possession and has stipulated for Singleton’s benefit 
that the boat shall be tied up and not operated. Next, 
the object of R. S. section 3450 was to punish all per- 
sons who “with intent to defraud the government’ 
removed the goods. The portion of the section which 
forfeits “all things used in the removal” says nothing 
about the intent to defraud applying to them, but the 
court makes it apply. In our case section 10 applies 
only to a vessel whose master knowingly violates its 
provisions, and by its terms could not apply to a vessel 
not in charge of an authorized master. 

In our case the owner has not “hired or loaned” the 
Calypso to another, or “knowingly permitted it” in his 
possession, or “‘negligently suffered it to be controlled 
by a stranger,” nor is he “chargeable with blame or 
negligence,” nor “responsible for the fact that it was 
in the possession of the violator of the law.” 

“The owners of ships are to take care what masters 
thev employ.” Yes. But here no master was employed. 
On the contrary, the boat was tied up by agreement 
so that she could hire no crew, make no trips, enter 
into no contracts. All of this accrues to the protection 
of the owner and creditors. There was no person “em- 
ploved or trusted” by appellee, no “fraud, negligence 
or misconduct” on his part. The vessel was “stolen’’ 
or “obtained possession of fraudulently or without 
authority.” The owner did not “knowingly permit 
another to use” his vessel, “likely to violate the law, 
and who actually did violate it.”” An innocent owner 
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and innocent creditors should not “be made to suffer 
hy the wrong-doing of one who got possession of their 
property without their knowledge or consent.” 

Counsel for the U. S. (brief p. 23) cites the case wf 
U. S. v. One Black Horse, 129 Fed. 167-169, appar- 
ently as stating a rule different from U. S. v. Two 
Barrels Whiskey, supra (96 Fed. 479; 37 C. C. A. 518). 
The One Black Horse case declares a forfeiture in 
strict accordance with R. S. section 3062, but expressly 
states that the Whiskey case “deals with a statute dif- 
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ferent from the statutes in the case at bar,” and seems 
to approve the case and esteem it highly. We have 
already shown that this Whiskey case deals with prin- 
ciples that concern our Calypso case throughout. The 
One Black Horse case, 129 Fed. 167, is a District Court 
case, while the Whiskey case is a Circuit Court of 
Appeal case and presumably of higher authority. How- 
ever, the cases are not in conflict. The District Court 
case follows literally the statute. R. S. section 3062 
gives no leeway in the matter. The vehicle must for- 
feit, if not a common carrier. There is no question 
of “intent to defraud” nor of possession by a validly 
appointed “master” The only question considered is: 
Was there smuggled merchandise “on or about any 
such vehicle?” ‘This is a harsh statute and is enforced 
against an innocent livery-stable keeper who lets his 
vehicle to a person who illegally uses it. We are re- 
minded of the remark of Judge Woodruff quoted in 
the Whiskey case, 96 Fed. 483: “It is expected that 
the owner of property will see to the uses made of it 
at his peril.’ ‘The Calypso was not hired out or let to 
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anyone. She was not in the hands of a lessee or auth- 
orized master. In the One Black Horse case the 
court say: 


“Where the intention is left any way obscure, 
the courts have repeatedly said that the forfeiture 
of goods for violation of revenue laws would not 
be imposed, unless the owner of the goods or his 
agent has been guilty of an infraction of the law.” 


Urs. v. One Black Hofse, 129 Fed. 168. 


Come! rorene U.S. (briciyp 22). cités US. v. 
Bove W300 sol, 33 LL. ed. 555. That case ex- 
empts an innocent mortgagee’s interest in land from 
forfeiture. It is a case having an “im rem’ feature. 
Rev. Stat. 3281 as re-enacted by the Act of February 
8, 1875, 18 Stat. 310, imposed a fine and imprisonment 
on the person, and a distinct forfeiture of property, 
so much so that the court considers carefully various 
questions as to the personal property alone. The situa- 
tion is very instructive in our Calypso case. First of 
all, there is a statutory governmental policy in the case 
of distilleries which exempts innocent mortgagees, and 
the same policy may well be supposed to inhere in 
other penal statutes if the wording in any way per- 
mits. In the particular section being construed, Rev. 
Seieccot tie wordmes is that “all * * * wper- 
sonal property, found in the distillery or rectifying 
establishment, or in any building, room, yard or en- 
closure connected therewith, and used with or consti- 
mitine a part Of the premises * * * shall be for- 
feited to the United States.” 18 U.S. Stat. 310. The 
eourt Say: 
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“In order to give it such effect as will show any 
reason for its insertion in the statute, it must be 
construed to intend, at least, that all personal prop- 
erty which is knowingly and voluntarily permitted 
by its owner to remain on any part of the prem- 
ises, and which is actually used, either in the un- 
lawful business, or any other business openly car- 
ried on upon the premises, shall be forfeited, even 
if he has no participation in or knowledge of the 
unlawful acts or intentions of the person carrying 
on business there; * * * The present case 
does not require us to go beyond this, or to con- 
sider whether the sweeping words, ‘all personal 
property,’ must be restricted by implication in any 
other respect. For instance, as to personal effects 
having no connection with any business, or as to 
property stolen or otherwise brought upon the 
premises without the consent of its owner.” 


U.S: v. Stowell, 133° U2 5.9: 32. cdc: 


Here, then, is a statute where all personal property 
found in any building, room, yard or enclosure, con- 
nected with the distillery and used with or constituting 
a part of the premises, is declared forfeited, yet the 
court seems willing, in the furtherance of justice, to 
limit that wording to mean property used in the dis- 
tilling business or openly in connection therewith. Let 
us suppose that a janitor in the basement of a twenty- 
three story New York building sets up a still in con- 
nection with his boilers. Under the strict wording of 
this statute the personal property of any tenant in said 
building would forfeit, because no one can deny that 
the personal property is in a building and room con- 
nected with the illicit still and constituting a part of 
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the premises. Yet no court would construe the law in 
this manner. It would first say, and should say, that 
the statute did not contemplate these conditions; that 
there must be a direct or implied connection with the 
offense; that Congress had no power to pass a law 
forfeiting propertv having no connection with the illicit 
act; and that some doctrine of acquiescence or negli- 
erence must enter. 

Likewise, in our Calypso case, it will not be pre- 
sumed that the court intended that a thief or wholly 
unauthorized person, or one for whom an owner was 
in no way responsible, could cause the interest of an 
innocent owner of the vessel to forfeit. The court 
should hold that section to of the Chinese Exclusion 
Act uses the word “master” in the legally accepted 
sense of “agent” or “authorized person,” well under- 
standing the law that the enrollment with the customs 
department adds nothing to his authority and is not 
binding on the owner unless he participates therein; 
and, irrespective of this view of the use of the word 
“master,” it will not be presumed that the legislature 
intended this statute to apply to vessels stolen from 
their owners. or taken out without authority or any 
right of possession. And in this connection, we wish 
to say that it comes with bad grace for the govern- 
ment to insist that Pettenger is master when his en- 
rollment as such was by their negligence and failure 
to make inquiry as to the validity of his appointment 
or under a statute that does not provide for or require 
any such inquiry. It is admitted by all that Pettenger 
had no authority to act as master when he first caused 
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himself to be enrolled. The government should either 
recognize the fact that the enrollment was unauth- 
orized and negligently permitted by it, or consistently 
take the position that the enrollment is not evidence 
in this case at all. It should not attempt to use an 
ex-parte act before its officers, of a guilty party, as a 
foundation for claiming a forfeiture against an inno- 
Cent” pakty. 

Throughout this discussion, it must be borne in mind 
that the United States has no general authority to 
define and punish crimes and misdemeanors. Any pun- 
ishment, penalty or forfeiture which can be enforced 
by the United States must be a punishment inflicted 
tecause of some act done by a guilty or negligent party 
which affects the collection of revenues, commerce or 
the carrying on of some department of government 
under powers expressly delegated by the Constitution 
to the United States. Therefore, a forfeiture which 
attempts to take anvthing which has no connection with 
such violation would be unconstitutional and incom- 
petent for Congress to enact. There is impliedly writ- 
ten in all penal statutes of the United States the im- 
plication that they apply only to wrong-doers and their 
privies. 


In the case of 208 Bags of Kainit, 37 Fed. 326, the 
court holds that when property is “unlawfully” taken 
from the possession of the owner and brought ashore 
in contravention of law, it will not be forfeited against 
the true owners. This is again the doctrine running 
torough all the cases, that a stranger or unauthorized 
person cannot affect the rights of an innocent third 
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party unless said third party has done some act which 
connects him directly or through his agent with the 
illegal act. In our Calypso case, the boat was not in 
the hands of an authorized person, but unlawfully 
taken out for the smuggling trip. The Kainit case is 
very much in point. 


In the lower court the government relied on the case 
of U. S. v. 220 Patented Machines, 99 Fed. 550. 

There is nothing in this case inconsistent with U. 8. 
vy. Two Barrels of Whiskey, 96 Fed. 479, and our con- 
tention that the Calypso does not forfeit. Claimant 
leased certain cigar-making machines. The lessor knew 
they were to be used in the manufacture of tobacco 
and would be subject to forfeiture for violation of the 
statute. The statute imposing the forfeiture upon all 
machinery “used in the business” was in legal effect 
a part of the lease and the lessor has no standing tc 
complain: 

“Tf the owner of such apparatus chooses to lease 
it to, or in any other way to put it into the hands 
of, a perscn engaged in the manufacture of cigars. 
he must be regarded as transferring the possession 
with the knowledge that the apparatus may be put 
to an unlawful use, and may, therefore, be liable 
to the penalty of forfeiture. He takes the risk, 
therefore, that the manufacturer will conduct the 
business in accordance with law; and, if the risk 
falls out against him, he cannot be heard to set 
up his own ignorance of the manufacturer’s illegal 
conduct, or his own innocence of unlawful intent.” 


UMS) v. 226 Patented Machines, 99 Fed) 561. 
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In the Calypso case, there was no leasing or consent- 
ing whatever to the use of the Calypso for this smug- 
gling voyage or for any voyage. On the contrary, 
there was an agreement that the boat should not be 
used at all or taken out. Claimants have not placed 
the Calypso in a position where they cannot be heard 
to complain. They have every reason to complain and 
confidently expect protection from a court of the United 
States upon showing the true situation with reference 
to the Calypso. This case, upon which the govern- 
ment’s counsel relies, cites and approves the U. S. v. 
Two Barrels of Whiskey case 37 C.C Avge) oGsicde 
479. Speaking of it the court say: 

“Tn the last case the forfeiture was refused upon 
the ground that the owner of the offending prop- 
erty was not responsible for the fact that it was 
in the possession of the violator of the law. Upor 
the facts there proved, the owner was as innocent 
as 1f his property had been stolen from him, and 
then put to the illegal use. Here there is the vital 
difference that the machines in controversy were 
deliberately put into the possession of the manu- 
facturer, who was thus enabled to violate the law 
in the use of the property, and actually did put it 
to an unlawful use.” 

U. S. v. 220 PatentedsMachinessoouncdmac or. 


The cases treated in all respects sustain appellee: 

First. I orfeiture statutes are to be reasonably con- 
strued. 

Second. Where the wording is obscure or there are 
two or more possible constructions, the courts will con- 
strue the statute to protect innocent parties. 
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Third. The statute under construction has no clause 
of forfeiture except as a master shall knowingly violate 
the statute, and in the case at bar there was no master. 

Fourth. The facts of this case bring us within well 
recognized exceptions, protecting innocent owners or 
lienors under as harsh or harsher statutes. 

Fifth. It would not be competent for the govern- 
ment to take property for public use from any person 
without that person directly, indirectly or negligently 
having violated a law of the United States. It is in- 
credible that the statute refers to a wholly unauth- 
orized person. 

Sixth. If the present case were to be decided on 
principle every consideration protects the innocent cred- 
itors and owner. 

Boiled down, the question is: Does ‘master’ in 
section 10 of the Chinese Exclusion Act mean a validly 
appointed agent? If it dces—and it can mean nothing 
else under the authorities—the interest of Wm. L. 
Sassaman is protected unless he consented to the 
illegal trip. 


APPELLANT ADOPTED AND EXECUTED THE JUDGMENT 
oF THE LoweER Court, THEREBY WAIVING AN 
APPEAL. JURISDICTION Was Lost BY SURRENDER- 
ING POSSESSION OF THE REM. 


he question of jurisdiction is most serious on this 
appeal. We think at appellant’s instance the judgment 
of the lower court was fully executed, custody of the 
rem lost, and that jurisdiction thereof has not been re- 
acquired. The government by executing the judgment 


waived its right to take an appeal and is estopped 
from questioning Sassaman’s possession and owner- 
ship of the boat. The facts affecting this question are 
as follows: 

1. The final decree was entered October 3, 1914, 
condemning and forfeiting to the government the un- 
divided one-sixth interest of Pettenger in the Calypso 
and releasing the five-sixths interest of William L. 
Sassaman. [Tr. pp. 234-236.) 

2. At the order and instance of the government 
this decree was executed by issuing a writ ordering 
sale by publication of notice and by a sale at public 
auction made by the United States marshal. 

3. Sassaman purchased Pettenger’s interest, paid 
the purchase price to the marshal, took his bill of sale 
therefor, took an order for possession of the whole 
vessel and took possession of the whole vessel October 
7, WOR. 

4. At said time and prior to any act of the govern- 
ment, or the court, with reference to an appeal, said 
Sassaman took actual and complete possession of said 
vessel and its equipment and receipted therefor, and 
ever since has been in the actual, open, notorious and 
exclusive possession of said Calypso. 

5. Thereafter, without notice to said Sassaman, the 
United States attorney’s office procured to be signed 
by the district judge and had served upon appellee 
Sassaman October 15, 1914, a purported temporary 
restraining order in words and figures as follows: 


In the District Court of the United States, in and 
for the Northern District of California, First Division. 
In admiralty. No. 15,522. 

United States of America v. The Gasoline Launch 
“Calypso,” Her Boats, Tackle, etc. 


TEMPORARY RESTRAINING ORDER. 


Good cause appearing therefor, and upon motion of 
Walter E. Hettman, assistant United States attorney, 

It is hereby ordered in the above-entitled cause that 
the gasoline launch “Calypso,” an undivided one-sixth 
interest in which has been forfeited, condemned, and 
sold by a decree of the above entitled court, be held 
in its present custody and that the said boat be not 
removed from the present mooring pending the de- 
termination of a petition for an appeal from the decree 
in the above-entitled cause in the matter of the un- 
divided five-sixths interest in said boat. 


Dated October 14, 1914. 
M. T. DooLinc, 


United States District Judge. 


RETURN ON SERVICE OF WRIT. 


United States of America, Northern District of Call- 
fornia—ss. 

I hereby certify and return that I served the an- 
nexed temporary restraining order on W. L. Sassaman 
by handing to and leaving a true and correct copy 
thereof with said W. L. Sassaman personally at San 
Francisco in said district on the 15th day of October, 
a 1D. 1914. 


J. B. HoLowan, 
U. S. Marshal. 
By C. B. DELANEY, 
Deputy. 
(Endorsed): ‘Filed’ Oct.22, 1914. W. B. Mailing, 
clerk; by C. W. Calbreath, deputy clerk. 
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6. Thereafter Sassaman appeared specially before 
said district judge, praying the court to vacate said 
purported temporary restraining order as having been 
entered without jurisdiction, and as being an attempt 
to recall a judgment executed at the instance of the 
government and to recall possession of a rem sold and 
surrendered up to Sassaman at the instance of the 
government. At the close of said hearing the court 
entered a purported order modifying said temporary 
restraining order in words and figures as follows: 


In the District Court of the United States, in and 
for the Northern District of California, First Division. 
In admiralty. No. 15,522. 

The United States of America v. The Gasoline 
Launch “Calypso,” Her Boats, Tackle, etc. 


OrpDER MopIFYING TEMPORARY RESTRAINING ORDER. 


The verified petition of claimant, William L. Sassa- 
man, having been filed herein praying this court to 
vacate its temporary restraining order signed and 
filed herein October 14, 1914, and said matter having 
been this day presented to the court and argued by 
Warren E. Lloyd, Esq., attorney for petitioner, and 
by John W. Preston, Esq., United States attorney, 

It is ordered that said order filed herein October 14, 
IQ14, requiring the gasoline launch “Calypso” to “be 
held in its present custody and that the said boat be 
not removed from the present mooring, pending the 
determination of a petition for an appeal from the 
decree in the above-entitled cause, in the matter of the 
undivided five-sixth interest in said boat” be, and the 
same is hereby vacated and sct aside; 

It is further ordered that pending the final determi- 
nation of this cause in whatever court it may be prose- 
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cuted, possession of said five-sixth interest in said boat 
be and the same is hereby awarded to petitioner, 
William L. Sassaman. | | 

Tt is further ordered that in consideration of the said 
revocation of said order, that said William L. Sassa- 
man do not sell, encumber or’ otherwise dispose of the 
undivided five-sixths interest in said “Calypso” 
awarded to him as claimant herein, pending the de- 
termination of a petition for an appeal from the decree 
in the above entitled cause as to said undivided five- 
sixths interest to abide the outcome of said appeal 
and the execution of the judgment or decree herein 
and to deliver the same within the jurisdiction of this 
court or the Circuit Court of Appeals for such purpose 
should judgment of sale be finally ordered against said 
five-sixths interest and that, meanwhile, said William 
L. Sassaman, his agents and employees, be permitted 
to utilize said boat and operate the same, in or out of, 
and from any Pacific Coast points or ports of the 
United States, subject to no penalty hereunder as to 
wear and tear upon’ said vessel, her boats, tackle, ap- 
parel, furniture or appurtenances, or damage by the 
elements. ; 

An exception is ordered reserved to petitioner and 
all claimants and interveners herein to this order, and 
to the jurisdiction of the court to make the same, ex- 
cept as to that portion hereof vacating the order filed 
herein October 14, 1914. 

Wared October 15th, 1914. ~ 

M. T. Doo.tine, 
United States District Judge. 

(Endorsed): Filed Oct. 15th, 1914. W. B. Mail- 

ing, clerk; by Lyle S. Morris, deputy. | 


7. Thereafter, on October 26, 1914, appellant gave 
the notice of appeal herein. [Tr. pp. 241-242. | 
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The above facts are more fully set out in the papers 
on the motion to vacate temporary restraining order 
and to dismiss appeal for want of jurisdiction, filed 
herein May 20, 1915, and argued before this court 
orally May 24, 1915. ‘The salient points, however, are 
that the decree was executed at the instance oi the 
government and possession surrendered up to Sassa- 
man all before any appeal had been taken. At the 
time of making said orders no notice of appeal had 
been given and no petition for appeal filed. There 
was no supersedeas or order in the nature of a Stay. 
On the contrary, the decree of the court was not only 
in full force and effect but had been executed. 

Our claim is that the court at that time had no juris- 
diction whatever to restrain the utilization or operation 
of the whole of said boat nor to restrain its use at all. 
It is certain the court could not make a valid order 
affecting the one-sixth interest which had been sold. 

There is another peculiarity about these orders. 
They purport to make Sassaman an unwilling cus- 
todian of the boat. He was before the court to object 
to the orders and yet is named as custodian by them. 
This in itself is enough to make the orders insufficient 
to accomplish any purpose. But the vice of the orders 
is that they are made without jurisdiction. They do 
not vacate or set aside the sale, if such action could 
have been had at that time. ‘They do not modify the 
decree, if the decree could have been recalled or mod1- 
fied at that time. They do not modify the decree so 
as to reserve in it any rights of custody regarding 
the boat, if such reservation could have been made. 
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On the contrary, without recalling or modifying the 
decree, and after its execution, these orders attempt 
to put a restraint upon the use of property which is in 
the full possession and ownership of a party originally 
adversary to the government, against whom no appeal 
was pending and in whose favor a decree had been 
executed at the instance of the government. 

The court could not and did not order a reseizure 
of the boat. The rem was lost, the jurisdiction of the 
court had vanished for two reasons. First: The gov- 
ernment had executed the decree and waived its appeal. 
Second: ‘The rem had been lost and jurisdiction could 
not revest without a reseizure. 

The government is wholly estopped from claiming 
that Sassaman is not the owner of the boat, freed 
from all claims growing out of its original seizure. 
By ordering a public sale and giving unconditional 
title to the purchaser of Pettenger’s interest, the gov- 
ernment implies and warrants that it is executing a 
decree which will give all title it had in the rem. The 
decree is a whole pertaining to one rem. It is im- 
possible to split up the matter. Pettenger’s interest 
was sold without any strings upon it. It would be an 
idle act to sell the interest and then say that the gov- 
ernment, by appealing as to Sassaman, tied up the 
whole boat and retained its custody. We are aware 
that the modified order of October 15, 1914, refers only 
to the five-sixths interest of Sassaman, but the original 
order of October 14, 1914, purports to detain the 
custody of the whole boat; and the modifying order 
grows out of and is based on this original order and 
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is equally without jurisdiction. Not having made any 
reservations in the decree, or in the sale of Pettenger’s 
interest, or in the delivery of the boat to Sassaman 
under the decree releasing his interest, the govern- 
ment is clearly estopped from claiming that Sassaman 
is yet subject to its orders as to custody of the vessel 
or required to respond at all to a purported appeal. 

Not only are the above considerations plain, equit- 
able and founded on sound reasoning, but the nature 
ofan admiralty appeal is such that the government 
cannot appeal at all without taking up the whole case. 
If this matter is before this court, it is as a whole with 
power in this court to enter as complete and full a 
judgment in the matter as could the lower court. But 
the governmerit has not brought up the whole case. 
It has not appealed as against claimants Singleton and 
Los Angeles Creamery Company. It has put it out 
of its power to bring up the question of Pettenger’s 
interest. It has really brought no matter before this 
court at all. Its own cited cases are against it and 
demonstrate the inconsistency and impossibility of its 
position. 

In purchasing the interest of Pettenger at the gov- 
ernment’s sale, Sassaman had reason to believe, and 
did believe that he was entitled to immediate pos- 
session of said boat, and that he was acquiring the 
sole title, interest, claim and possession of the United 
states of America therein. He treceivedi@irommesad 
government a bill of sale for the possession of said 
vessel free from any restraint or condition whatever. 
The judgment and decree ordering sale of said vessel 
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and the delivery of the possession of the same tc 
Sassaman was a judgment entered against appellant 
and executed and performed at its instance and vested 
in Sassaman just what the decree and the bill of sale 
say. The government cannot by its subsequent ex 
parte acts nullify these first acts. ‘Title and possession 
passed out of the government. It can neither recall 
title nor possession. 


We quote exactly from appellant’s brief (pp. 21-22) 
to show the necessity of this: 


tie Uhem leuciile sron VWall.73, 22 L. Ed. 64, the 
court, speaking by Mr. justice Miller, said: 

““An appeal in admiralty has the effect to 
supersede and vacate the decree from which it 
it taken. A new trial, completely and entirely 
new, with other testimony and other pleadings, 
if necessary, or if asked for, is contemplated—a 
new trial, in which the judgment of the court 1s 
regarded as though it had never been rendered. 
A new decrec is to be made in the Circuit Court. 
This decree is to be enforced by the order of that 
court, and the record remains there. The case is 
not sent back to the District Court for executing 
the decree, or for any other proceeding whatever. 
and that court has nothing further to do with it. 
The decree should therefore be complete within 
itselt.” 


Sli irvine v. Ie Hesper, 122 U. S. 256, 266, 7 
pup. Ct. 1i8n, 30 L. Kd. 1178, Mr. Justice Blatchford, 
delivering the unanimous judgement of the court, said: 


““The claimants not having appealed to the 
Circuit Court, it is suggested that they are liable 
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for at least the amount awarded by the District 
Gourt, and»thatthe Circuit Court could noteme 
duce that amount, but had jurisdiction, on the 
actual appeal, only to increase it. It is well set- 
tled, however, that an appeal in admiralty from 
the District Court to the Circuit Court vacates 
altogether the decree of the District Court, and 
that the case is tried de novo in the Circuit Court. 
We do not think that the fact that the claimants 
did not appeal from the decree of the District 
Court alters the rule. When the libelants ap- 
pealed, they did so in view of the rule, and took 
the risk of the result of a trial of the case de novo. 
The whole case was opened by their appeal, as 
much as it would have been if both parties had 
appealed, or if the appeal had been taken only by 
the claimants.’ ” 


Nothing could be plainer than the above words. In 
showing the general nature of an admiralty appeal, 
counsel for the government has shown this particular 
appeal impossible. He cannot “supersede and vacate” 
the decree which he has already executed. He cannot 
have “a new trial, completely and entirely new, with 
other testimony and other pleadings,” nor a new trial 
“an which the judgment of the court is regarded as 
though it had never been rendered.” ‘The decree here 
must be enforced by the order of the Circuit Court, “is 
not sent back to the District Court for executing the 
decree, or for any other proceedings whatever,” yet 
before it comes here the lower court has executed the 
decree, certainly partially, and we think as a whole. 
We are aware that the government has given notice 
that it appeals from only “that portion of the final 
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aeqee * * * whichwdeefees that the undivided 
five-sixths interest of William L. Sassaman in said 
vessel be not condemned and forfeited to the govern- 
ment.” [Tr. p. 242.] This does not help, because no 
Ole Can appeal irom a decree tie has ordered executed. 
If, for sake of argument, it be admitted the decree was 
enly executed partially, the appeal still will not lie, 
owing to this court considering the matter de novo 
and as a whole. An appeal in admiralty “vacates 
altogether the decree of the District Court.” 


Micecascioimtine Steamer Lucille, 19 Wall. 73, 22 L. 
Ed. 64, above quoted, fully demonstrates this. The 
Circuit Court merely affirmed the decree of the Dis- 
trict Court with costs. The Supreme Court held this 
was not a final decree, in effect not being a decree at 
all, because what the costs were was a matter of 
record in the lower court, leaving the judgment of 
the Circuit Court incomplete. In the case here there 
is no pretense but that a vital portion of the judgment 
has been executed in the lower court and has not even 
been attempted to be brought up to this court. The 
result is that no decree can be entered here that will 
not leave untouched and unaffected by this court the 
portion of the decree executed in the lower court. 


ineevcaonuyes oem c Cranch. 281, 3 L. Ed. nor, 
the Supreme Court decided that the admiralty appeal 
was so completely under the control of the Circuit 
Court that no judgment was deemed entered at all by 
the lower court, so that if the statute declaring a for- 
feiture or penalty should be repealed pending an ap- 
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peal, it would relieve all parties from the effect of a 
judgment by the lower court, ne matter how correct 
such judgment might have been in the first instance. 


This court is in full accord with the above cases in 
holding that an appeal in admiralty by either party 
from the District Court to the Circuit Court of Ap- 
peals vacates altogether the decree of the District 
Court and opens the whole case for trial anew in the 
Appellate Court. J re the San Rafael, decided Octo- 
ber 16, 1905, by this court, it is said: 

“Tt is well settled,’ said the Supreme Court in 
Irvine v. The Hesper, 122 U.S. 256, 206,77) 
Ct. 1177, 30 L. Ed. 1175, ‘that an appeal in ad- 
miralty from the District Court to the Circuit 
Court vacates altogether the decree of the Dis- 
trict Court, and that the case is tried de novo in 
the Circuit Court. Yeaton v. United States, 5 
Cranch, 281, 3,.L. Ed: 161; Anonynions, 1Ga 
22, Fed. Cas. No. 444; Ihe Roarer, 1 Blatehiva, 
Fed. Cas. No. 11,876; The Saratoga v. 433 Bales 
of Cotton, 1 Woods 75, Med Cas) No wiz ace. 
The Lucille, to Wall, 73, 22) Edy GAs ae 
Charles Morgan, 115 U. S. 69, 75, 5 Sup. Ct. 
1172, 29 L. Ed. 316. We do not thimk thaw the 
fact that the claimants did not appeal from the 
decree of the District Court alters the rule. When 
the libelants appealed, they did so in view of the 
rule, and took the risk of the result of a trial of 
the case de novo. ‘The whole case was opened by 
their appeal, as much as it would have been if 
both parties had appealed, or if the appeal had 
been taken only by the claimants.’ The same rule 
applies here, since this court now has the juris- 
diction of appeals in admiralty from the District 
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Court that formerly appertained to the Circuit 
Coun) lhe Sigtiemewekicd 158, 194, 4 C. Cue 
27e bine whole ormltescases in hand, therefore, 
were opened by the appeals taken by the peti- 
tioner and claimants. It is unimportant that no 
appeal was taken by McCue, or by the guardian 
of the widow and children of Alexander Hall. 
and we must make such disposition of the cases 
as the records before us show to be proper.” 


dite Sam Ratael) 141% bed. 275. 


Not having a reply by further brief herein, we may 
anticipate that counsel for the government will call 
attention to admiralty rule 2 of this court which pro- 
vides that the appellant may at his option state in his 
notice of appeal that he desires only to review one or 
more questions involved in the case, but that “he 
shall be concluded in this behalf by such notice.” Also 
that section 3 of rule 4 provides that where the ap- 
pellant shall appeal specially, the apostles may by 
stipulation between the proctors contain only such 
papers, etc., necessary to review the questions raised 
by the appeal. We reply that all these provisions are 
limitations on the appellant, merely authorizing him 
to limit the effect of his appeal as to himself and te 
shorten the record if opposing counsel! will stipulate. 
They do not show that the appeal does not take up 
the matter as a whole. In no event could they excuse 
an appellant who executed the decree in the lower 
court and then attempts to appeal. Moreover, ad- 
Miralty rules 1, 7, 8, 9 and 10 of this court can bear 
no other construction than that the case is tried de novo 
in this court, that the decree of the lower court is 
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wholly vacated, making the situation entirely incon- 
sistent with taking the case up only in part. 


The right to take this appeal has been lost by the 
government voluntarily surrendering the rem. 


“Tt follows, from this consideration, that before 
judicial cognizance can attach upon a forfeiture 
in rem, under the statute, there must be a seizure; 
for until seizure it is impossible to ascertain what 
is the competent forum. And, if so, it must be a 
good subsisting seizure at the time when the libel 
or information is filed and allowed. If a seizure 
be completely and explicitly abandoned, and the 
property restored by the voluntary act of the party 
who has made the seizure, all rights under it are 
gone. Although judicial jurisdiction once at- 
tached, it is divested by the subsequent proceed- 
ings; and it can be revived only by a new seizure. 
It is, in this respect, like a case of capture, which, 
although well made, gives no authority to the 
prize court to proceed to adjudication, if it be 
voluntarily abandoned before judicial proceedings 
are instituted. It is not meant to assert that a 
tortious ouster of possession, or fraudulent rescue, 
or relinquishment after seizure, will divest the 
jurisdiction. ‘he case put (and it is precisely 
the present case) is a voluntary abandonment and 
réléase Of the property seized, the Teom "emeci yan 
which must as we think, be to purge away all the 
prior rights acquired by the seizure.” 


Judge Story in The Brig Ann, 9 Cranch. 280, 
291, 2 L. week 734 


“Messrs. Humphrey, Meade & Gardner cer- 
tainly did make a seizure, by their open pos- 
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session of the vessel, and bringing her under the 
guns of Fort St, Phillip. But there is this objec- 
tion, hoth of Mr. Roberts (assuming that he made 
one) and of the other persons, that it was never 
followed up in any subsequent prosecution or 
proceedings. - Procedure of Messrs. Humphrey, 
Meade & Gardner seems to have been voluntarily 
abandoned by them; and even that of Mr. Roberts, 
if he made one, does. not seem to have. been per- 
sisted in. Now, a seizure, or capture—call it 
which we may—if once abandoned, without the 
influence of superior force, loses all its validity 
and becomes a complete nullity. Like the com- 
mon case of a capture at sea, and a voluntary 
abandonment, it leaves the property open to the 
next occupant.” 


The Joseia Segunda, 10 Wheat. 312, 22 L. Ed. 
329. 


“Actions in rem, strictly considered, are pro- 
ceedings against property alone, treated as re- 
sponsible for the claims asserted by the libelants 
or plaintiffs. The property itself is in such ac- 
tions the defendant, and, except in cases arising 
during war for its hostile character—its forfeiture 
or sale is sought for the wrong, in the com- 
mission of which it has been the instrument, or 
for debts or obligations for which by operation 
of law it is lable. The court acquires jurisdic- 
tion over the property in such cases by its seizure 
and of the subsequent proceedings by public cita- 
tion to the world, of which the owner is at liberty 
to avail himself by appearing as a claimant in the 
case.” 

Judge Field in Freeman v. Alderson, 119 U. S. 


lige cor le iid.372. 
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In Taylor v. Sawyer, 11 L. Ed. 132, opinion by 
Judge Tawney, the U. S. District Court of Alabama 
gave decree against an executor for about $5000 be- 
fore any appeal was taken. The state court with 
jurisdiction removed the executor and appointed an 
administrator c. t. a. An appeal was then taken 
against the prior executor. It was held that no valid 
appeal was pending in the Supreme Court. 


In Hovey v. McDonald, 27 L. Ed. 888, 892, it is 
held that a decree ordering payment of money by a 
receiver or dissolving an injunction is not stayed by 
a supersedeas unless provided for in the decree. A 
receiver cannot be held liable who obeys the decree. 


In this Calypso case the execution of the decree is 
at least equivalent to the dissolving of an injunction, 
no stay being provided for in the decree. 


Tuer Facts Founp By THE LowER Court SHOULD 
Not Br& DISTURBED. 


Irrespective of the fact that an appeal to this court 
is a trial de novo, it is certain that this court adheres 
firmly to the rule that it will not disturb the findings 
of fact by the lower court unless there is a clear abuse 
of discretion. 

“While this court is not limited to the review 
of questions of law, only, in admiralty appeals, it 
is nevertheless the settled practice to give great 
weight to the findings of fact by the trial judge, 
and not to disturb such findings, in cases of con- 
flicting testimony, unless they are found to be 
clearly against the weight of the evidence. The 
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Piigamdro, 56 medsso2ty 6 C. C. A. 54; The 
jamdvavine, 67 Pedwon2.a1 C. C. A. 187.” 
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We are well aware that this rule is based upon the 
reasoning that the district judge saw and heard the 
witnesses and is better qualified than the Appellate 
Court to judge of their truth or falsity. It is also 
based upon the consideration that a difficult and con- 
flicting matter once settled, even upon a record of 
written evidence, should not lightly be disturbed. The 
mitcuit Court ot Appeals, First Circuit, in “Steam 
Dredge No. 1” say: 

“We have carefully examined the record, and 
while there are unquestionably serious doubts on 
all the mere questions of fact—whether the 
libeliant, and also whether those in charge of the 
barge, were each guilty of negligence—yet, under 
the circumstances stated, we cannot determine 
that any conclusion we might reach, different from 
those reached by the District Court, would be 
more satisfactory to ourselves, or better supported 
by the record. * * * However all these things 
may have been, we cannot, as we have already 
said, satisfy ourselves that, if we should reverse 
the conclusions of the District Court on these 
mere questions of fact, we should reach any new 
conclusions which could be better supported than 
those of that court.” 

Steam Dredge No. 1, 134 Fed. 161, 67 C. C. A. 

G7 OO Ew IN. 207: 


From the foregoing it appears that the presumptions 
are all in favor of the record and decision of the 
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lower court, and in all cases the decisions of a trial 
court on questions of fact are entitled to great respect 
and will not be reversed unless manifestly contrary to 
a preponderance of the evidence. 

Counsel for the government has been more than 
diligent in behalf of the authority he represents. 
Throughout these long proceedings we have been op- 
pressed by the fact that many of the rules he invokes 
are governed by considerations of public policy which 
put upon a defendant a heavy burden, relieved some- 
what im this case, however, by the uniform courtesy 
of the United States attorney’s office. The brief we 
have had to answer is terse and forceful, but we must 
insist that the government in convicting Pettenger as 
a manifest violator of the law and in forfeiting his 
interest in the Calypso has done its full duty. The 
government should now leave undisturbed the decree 
of the lower court under which a sale of this forfeited 
interest was made and under which the rem has been 
restored to William L. Sassaman uncondemned. 


Respectfully submitted, 
BLack & CLARK, 
948 Market Street, San Francisco, Cal. ; 
WarRREN E. Lioyp, 
906 Central Building, 
Proctors for William L. Sassaman, Appellee. 


